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1 DIVISION OF HEARINGSAND APPEALS HA 1.06
Chapter HA 1
PROCEDURE AND PRACTICE FOR CONTESTED CASES
HA 1.01 Application of rules. HA 1.11 Preservation of testimony and discovery
HA 1.02 Definitions. HA 1.12 Conferences.
HA 1.03 Service of documents. HA 1.13 Conduct of hearings.
HA 1.04 Appeals of nursing home actions. HA 1.14 Rules of evidence.
HA 1.05 Forms of other petitions for review and complaints. HA 1.15 Close of hearing.
HA 1.06 Notice of hearing and prehearing. HA 1.16 Transcripts.
HA 1.07 Place of hearings. HA 1.17 Briefs.
HA 1.08 Changesn time or place of hearing; adjournments; failures to appeaHA 1.18 Decision.
HA 1.09 Participation. HA 1.19 Reopening hearings.
HA 1.10 Witnesses and subpoenas. HA 1.20 Review.

Note: This chapter replaces the rules promulgated by the Nursing Home-Forfei HA 1.04 Appeals of nursing home actions. (1) Form.
ture Appeals Board which were repealef@eive September 1, 1985. Appealsshall be in Writing

HA 1.01 Application of rules. These rules shall apply in  (2) CONTENT. Appeals shall contain:

all contested cases proceedings and hearings before the divisiofd) The name and address of the appellant;
of hearings and appeals under ch. 227, Stats., except as-specifib) A description of the action that is being contested and the
cally providedotherwise. Agencies for which the division eondateon which notice of the action was received;
ductsproceedings, such as the departments of natural resourceg,) A concise statement of the reasons for objecting to the
andjustice, may have specific regulations which govern the cofction:
ductof those proceedings. ' . S .

History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. RegisteDecem (d) The type of relief which is SOUght‘
ber, 1991, No. 432, &f1-1-92. (e) The name and address of any person who may be expected

to appear on behalf of the appellant;

HA 1.02 Definitions. For purposes of this chapter: (f) A request for hearing.

(1) “Administrative law judge’ means an administrative hear 3) g anp service. Appeals shall be filed with the divi

ing examiner employed by the division of hearings and appealg,, yithin 10 days after appellant receives notice of the action

(2) “Administrator” means the administrator of the division othatis being contested. The appellant shall also serve a copy of the
hearingsand appeals. appealon the Bureau of Quality Compliand®ivision of Health,

(3) “Division” means the division of hearings and appeals. Departmenbf Health and Social Services, Madis¥isconsin,

(4) “Nursing home” has the meaning set forth in s. 50.053702 on the same date that the appeal is filed with the division.
Stats. (4) NoTice oF HEARING. The division shall serve a notice of

(5) “Nursing home action” is a proceeding conducted-putearingand, where appropriate, a notice of a prehearing confer
suantto s. 50.04 (4) (e) and (5) (e), Stats. enceonthe parties pursuant to s. 227.44 (2), Stats. The notice shall

History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; renum. (1) to (4) to be identify the administrative law judge designated by the adminis
(2)to (5), cr (1), RegisterDecember1991, No. 432, éf1-1-92. trator to be the presidingfafer.

. History: Cr. RegisterAugust, 1985, No. 356,feP-1-85; correction in (4) made
HA 1.03 Service of documents. (1) By THE DIVISION.  unders. 13.93 (2m) (b) 7., Stats., Regisfeme, 1989, No. 402; am. (3) and (4), Reg

Thedivision mayserve decisions, orders, notices and other-dodgfer December1991, No. 432, éf1-1-92.
mentsby first class, certified, registered ioter-departmental . )
mail or by facsimile transmission. HA 1.05 Forms of other petitions for review and

(2) Bv A PARTY. Materials filed by a party with the division COMPplaints. Petitions and complaints shall conform with the
may be served personally or liyst class, certified or registered 2PPlicablestatute ago form, content, number of signatories and
mail, inter-departmental mail or by facsimile transmission. Aj€rifications.All petitions and complaintshall be filed within the
correspondence, papess other materials submitted by a party!Mme specifiedby statute or administrative code, where no time

shallbe served on the same date by that party on all perées 'S SPecified, within 30 days of the date of the order or dectsion
to the proceeding. No fidavit of mailing, certification, or admis bereviewed. Petitions and complaints shwlfiled and served in

sion of service need be filed with the division. accordancevith s. HA 1.03. The division may request additional

(3) FILING DATE. Materialsmailed to the division shall be con information concerning any petition, complaint or request filed

. - : e underthis section. The division may deny any such petition,-com
sidered filed witithe division on the date of the postmark. Materlplaint or request wheréhe information required or requested

alhs ?lLI‘Obm'tteq dby P deﬁo(;\abr}[/r:ce doz b%/h|nter—depa(tm§r;)taltr:na3underthis section is not provided.
S. alipe COf_]SI ere Ie. on the .a e ey are recelv_e y .e IVIHistory: Cr. RegisterAugust, 1985, No. 356,feD-1-85; am. RegisteDecem
sion. Materials transmitted bfacsimile shall be considered filedber, 1991, No. 432, &11-1-92;:am. RegisterAugust, 1995, No. 476, feB-1-95.

on the date they are received by ttigision as recorded on the

division facsimile machine. HA 1.06 Notice of hearing and prehearing. (1) Form.
Note: The maiing addiess of the dvision is: The notice of hearing shall be imriting, with a title identifying
it 28'1"”3”5' enue the matter to be set for hearing and the docket number
Madison, Wsconsin 53705-5400 (2) ConTteNnT. The notice of hearing shalbntain the follow
The facsimile transmission number of the division is: ing information:
(608) 267-2744 (a) The date, time and location of the hearing.

History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; correction made under b) The statutory authority for the hearing.
s.13.93 (2m) (b) 6., Stats., Registéune, 1989\o. 402; rand recrRegisterDecem ( ) y y 9 .
ber,1991, No. 432, f1-1-92. (c) A short summary of the matter to be considered.
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(d) Such other information as the divisionthe administrative allow a shorter or longer time for discovery or preserving-testi
law judge may deem appropriate. monythan is allowed by cl804, Stats. For good cause, the admin
_ History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. (2) (d), (3), Reg  istrativelaw judge may issue orders to protect persons or parties
ister, December1991, No. 432, €f1-1-92. from annoyance, embarrassment, oppression or undue burden, as

HA 1.07 Place of hearings. Unless otherwise specifi providedin s. 804.01 (3), Stats. or orders as provided in s. 804.12,
: ’ Stats.to compel discovery and for sanctions.

cally_p_ro_videdby law all hearings shall be held at théia:r.fs Qf istory: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. RegisteDecem
thedivision of hearings and appeals or at the location designajgfliea \o: res ae A gt 1985, No. 356, »am. Reg
by the administrative law judge. T '

History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; correction made under
$.13.93 (2m) (b) 6., Stats., Registéune, 1989, No. 402m. RegisteDecember HA 1.12 Conferences. (1) CALL AND PURPOSE. The

1991, No. 432, €f1-1-92. administrativdlaw judge may call a conference at any time prior
o . toorduring the course of a hearing, and may require the attend
HA 1.08 Changes in time or place of hearing; anceof all persons who are or wish to be certified as parties to the

adjournments; failures to appear. (1) CHANGES. Requests orqceedingThe purposesf such conferences shall be to con
for changes in the time and place of a scheduled hearing will ger:

grantedonly for good cause. A request received after any require S . .
newspapepublication or legal noticwill be rescheduled only if (&) Clarification of issues;

the person requesting the change bears the cost of such change afd) Amendments to the pleadings;
the administrative law judge deems such chaageropriate  (c) Admissibility of evidence;

underthe circumstances presented. (d) The possibility of obtaining admissions or stipulations of

(2) ApJOURNMENT. The administrative layudge may adjourn fact and of documents which will avoid unnecessary proof;
a hearing for gooadtause and the hearing shall be reset or recon (€) The limitation of the number of witnesses;

vened at his or her discretion. ) . . .

(3) FAILURE TOAPPEAR. (a) If an applicant, petitionesr com () The identification of all partlgs Fo the procegdlng, and
plainantfails to appear at a hearing followintyie notice, the  (9) Such other matters as may aid in the dispositidhe mat
administrativdaw judge may dismiss the application, petition ofer.

complaintunless the applicant, petitioner complainant shows  (2) RecORDING sTIPULATIONS. The administrative law judge
goodcause for the failure to appeHran applicantails to submit mayrecord any stipulations made at a conference. Stipulations or
proof of publication and notice as required by statute, the adminigheragreements made at a conference shall bind the parties in
trative law judge mayismiss the application and cancel the heagubsequentourse of the proceeding.

ing. _ o _ (3) DECISIONONBRIEFS. If a prehearing conference is halad
(b) If a respondent fails to appetire administrative law judge the parties agree that there is no material dispute of fact raised by
may take testimony and issue, modify or rescind the ord&@r  the pleadings, the administrative law judge may cancel the hear
the allegationsn an application, petition, or complaint as true agg andmay decide the matter on the basis of briefs or stipulations
may be appropriate, unless good cause is shown for the fa”ur%i%bmittedby the parties.
appear. History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. (1) (intro.), (2) and
(c) If a petitioner or appellant in a proceeding fails to apped®). Register December1991, No. 432, £f1-1-92.
the administrative law judge may dismiss thetition unless the
petitioneror appellant showgood cause for the failure to appear HA 1.13 Conduct of hearings. (1) PRocepure. The
History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. RegisteDecem  administrativelaw judge will open the hearing and make a concise
ber, 1091, ho. 432, &f1-1-92am. (3) (@) and (b), Regisidgust 1995, No. 476, - gatementf its scope and purposes. Appearances shall be entered
onthe record. Parties may make motions or opening statements.
HA 1.09 Participation. Any person desiring to participate  (2) OPENINGSTATEMENTS. When opening statements are made
in a proceeding before the division, whether on his or her owey shall be confined to:
behalfor asan authorized agent or attornefiall enter an appear (a) A brief summary or outline in cleand concise form of the
ancein person by giving his drer name and address, the name a’éQ/idenceintended to Be &dred: and
addres®f any party being represented, and the capacity in which . ' . .
heor she is representing such pafyperson may enter his or her () A statement of ultimate legal points relied upon.
appearanceither prior to or at the commencement of a contested (3) ORDEROFPROCEEDINGS. (&) In proceedings where a state
casehearing unless otherwise directed in the notice of hearingagencyhas issued an order or proposed order and the order recipi
History: Cr. RegisterAugust, 1985, No. 356, feB-1-85. ent requests a hearing on thatter the agency shall proceed first

) with the presentation of evidence and shall have the burden of
HA 1.10 Witnesses and subpoenas. An attorneymay proof.

issuea subpoena to compel the attendanogitifesses under the

sameprocedure as provided by s. 805.07 (1), Stats. The divis%a(b) In any other proceeding, the administrative law juddle

or the administrative law judge may also issue subpoenas to ply normal rules of procedure used in the courts in determining

pelthe attendancef witnesses at hearings or discovery procee egppr?prlatt? Or:de{ dolf |c|)|resentat|on of a case and on whem
ings under this section. A subpoena requirthg production of urdenor proof should tail. )
materialmay be issued if the person requesting such subpoend4) OFFRECORD. Proceedings may be conductetitioé record
specifiesthe documents to be presented by the subpoenaed Witly when the administrative law judge permits. If a discussibn of
nessand the request is deemed reasonable by the administrati&record is deemed pertinent by the administrative law judge, he
law judge . Sections 814.67, 885.06 and 8853¥ts., shall gev or she may summarize it on the record.
ernthe payment of witness fees and expenses. (5) OBJECTIONS TO EVIDENCE. Any agument before the
be'r*ilséglyiN%f- f§zgi§ﬁff99”§t‘ 1985, No. 356,feD-1-85; am. RegisteDecem  gdministrativelaw judgeon objections to receipt of evidence or

' e ' on motions to strike will be recorded and parties will Heraed

HA 1.11 Preservation of testimony and discovery. the opportunity to make anfef of proof. An ofer of proof shall
Thedivision or any party involved in a proceeding before the dip€in the form directed by the administrative law judge.
sionmay obtain discovery and preserve testimony as provided by(6) ConTemPT. Contemptuous conduct at a hearing shall be
ch. 804, Stats. For good cause, the administrative law judge ngagundsfor exclusion from the hearing. The division or the
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3 DIVISION OF HEARINGSAND APPEALS HA 1.19

administrativdlaw judge may take other actiowhich are autho (2) FINANCIAL NEED. Any person who by &flavit or other
rized by statute and are appropriate under the circumstances.appropriatemeans can establish to the satisfactibthe division
History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. (1), (3) (b), (4) to thatthe person is indigent and has a legal need, may be provided
(6), RegisterDecember1991, No. 432, &f1-1-92. with a copy ofa transcript without Cm
. . (3) CorrecTiONS. Any party within 14 days of the date of
HA 1.14 Rules of evidence. (1) Rutes. Rules of @4 ailing of the transcript, may file with the administrative law
dencein contested cases are governed by s. 227.45, Stats. judgea notice in writing of any claimed errandshall mail a
(2) ApmissiBiLiTy. Evidence submitted at the time of the hearcopy of such notice to each partyraicord. Other parties may con
ing need not be limited to matters set fortlihia pleadings, peti testany claimed error within 20 days of the date of the mading
tionsor applications. If such variances ocdbe pleadings, peti thetranscript by notifying the administrative lgudge and other
tions or applications shall be considered amended byetterd. partiesof record. Allparties shall be advised by the administrative
Theadministrative law judge may grant suntinuances as may law judge of any authorized corrections to the record.
be necessary to give other parties adequate time to prepare ewistory: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. (1) and (3Regis
denceto rebut that involved in any such variances. ter, Decemberl991, No. 432, £f1-1-92.

(3) TecHNICAL DATA. When evidence tbe presented Consists s 1,17 Briefs. (1) TIME SCHEDULEFORFILING OF BRIEFS.

of technical figures so numerous asrtakeoral presentation dif - patiesshall indicate on theecord after the close of testimony at
ficult to follow, or if information can be morefettively pre e hearing whether they desire to file briefs. The administrative
sentedvisually it may be presented in exhibit form and supplgay judge may establish a schedule for the filing of briefs. The
mentedand explained by oral testimany partyor parties having the burden of proof shalll file the first brief.

(4) PeTiTIONS. Petitions or other written communications noOtherparties may thefile response briefs, which may be replied
admissibleas evidence may be filed withe administrative law to. In the alternative, the administrative law judge may direct that
judgebut will not be part of the record. the briefs of all parties be filed simultaneously

(5) EXHIBITS AND PREPAREDTESTIMONY. Parties dering docu (2) NuwmBer. Two copies of all briefs should be filed with the
mentaryexhibits or prepared testimony may be ordered by tlévision together with a statement showing upon whom copies
administrativelaw judge tofurnish copies to all other parties inhavebeen served. Briefs which contain a sumnuirgvidence or
advanceof thehearing and to provide such reasonable time as tfaetsrelied upon should includeshere possible, reference to spe
administrativelaw judge may order to enable reviefvthe pre cific pages of the record containing such evidence.
paredtestimony and exhibits. Upon compliance with such order (3) EFrecToFEARLY FILING. The filing of briefs in less time
preparedestimony may be admitted in evidence as though givetian allowed shall not change tiiie dates for the remaining
orally, providing the authors are present and available for crosSsriefs.
examination. History: Cr. Register August, 1985, No. 356, fe0-1-85; am. (1)Register

History: Cr. RegisterAugust, 1985, No. 356,feP-1-85; correction in (1) made December1991, No. 432, éf1-1-92.
unders. 13.93 (2m) (b) 7., Stats., Registeme, 1989, No. 402; am. (2), (4) and (5),
RegisterDecember1991, No. 432, &f1-1-92. HA 1.18 Decision. (1) Form. After the record is closed
in each proceeding the administrative law judge shall prepare

HA 1.15 Close of hearing. (1) CLosING AND BRIEFS. A written findings of fact, conclusionsf law, and, except in the case
hearingin a contested case shall be closed upon completion of tigproceedings under s. 227.46 (3) (b), Stats., either a proposed or
submissiorof all evidence and expiration of the period fixed foa final decision. Said decision shall be in accordance with the pro
filing of briefs.If the time for filing briefs has expired and the brieVisionsof ss. 227.46 and 227.47, Stats.
of one or more parties is not filed within such titheadministra (]_m) COMMENTS ON PROPOSEDDECISIONS. Where a proposed
tive law judge may proceed to the determination of the case. Tdiisionis prepared and circulated, comments shall be filed
administrativelaw judge may grant an extension of time to filgyithin 15 days of service of the decision unless fexifit period
briefs upon a showing of good cause. is specified by the administrative law judge or the administrator

(2) ApbiTioNAL EVIDENCE. If by stipulation of the parties, doc ~ (2) ParTies. The administrative law judge shaliepare a list
umentaryevidence is permitted to Iseibmitted after the close of of persons who are certified as parties and set forth such list in the
testimony,the record will be closed when such documentary exdecision.For purposes of certifying parties unde@27.47, Stats.,
denceis received by the division or when the specified time feindthis section, the administrative law judge shall consider the
furnishingit has elapsed without its being furnished. The adminiollowing criteria:
trativelaw judge mayupon the request of a paréxtend the time  (3) The nature of the agency proceeding;

originally prescribed for filing such additional evidence. o ;
History: Cr. RegisterAugust, 1985, No. 356,feB-1-85; am. RegisteDecem th (b) The pefrshons_ on Wh,om the decision will have &ceénd
ber, 1991, No. 432, &f1-1-92. eamount of that impact; and
(c) The naturef the participation by those involved in thepro
HA 1.16 Transcripts. (1) METHODAND copiEs. Hearings ceeding.including attendance at hearings, cross—examination of

shall be recordedeither stenographically or electronically ~ Witnessesand submission of briefs.

typedtranscript will be made when it is determined that omeds (3) Service. Every decision when signed shall be served upon
essaryby the division or the administrative law judge. If a raneachparty to the proceeding or uptite party$ attorney of record.
scriptis made by the division copies shall be furnished tpes (4) AcTIVITIES AFTER DECISION. Persons certified as parties

sons upon request and prepayment of a reasonable fee,shallbe served with post hearing motions, correspondence and
determinedby the division. If no transcript is deemed necessattherdocuments submitted by any party after issuance afetbie

by the division and a party requests that one be prepared, that psigyt and directly relating to the case. Such persons shall also be
shallbe responsible for costs of transcript preparation. If sevesglrvedwith petitions forehearing and reopening as well as with
partiesrequest transcripts, the division may divide the costs pétitionsfor administrative and judicial review
transcriptionequally among the parties. In lieu of a transcript the History: Cr. RegisterAugust, 1985, No. 356, feB~1-85; correction in (1and
division may provide any person requesting a transcript with(ﬁY('(gt)“(’#m’%"_‘;";#g%g)rYséégigfege’gér(ﬁ%;r-'lggaltmgeg?fzfi??%’;‘%r_“(olﬁ]im-
copy of the tapeaecording of the hearing upon payment of & reaegisterAugust, 1995, No. 476, eB—-1-95.

sonablefee. All requests for transcription shall beade at the

hearingor in writing and sent to the administrative law judge who HA 1.19 Reopening hearings. When a hearingn a proe
presidedat the hearing. ceedinghas been closed, no further evidence shall be received,
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exceptby order ofthe division or the administrative law judge. HA 1.20 Review. Each final decision shall include a notice
A closed case may be reopened for the taéfrfgrther evidence of any right ofthe parties to petition for rehearing and to request
uponapplication of a party showing to the divisioor the admin  administrativeor judicial review of adverse decisions. Said notice
istrative law judges satisfaction that the evidenisenewly dis  shall also provide the time allowed for filing each petition for
coveredandwas not available at the time of the hearing and thegview and shall identify the party to be named as respondent in
the evidence is necessary for a just disposition of the case. suchan action.

History: Cr. RegisterAugust, 1985, No. 356,feD-1-85; am. RegisteDecem History: Cr. RegisterAugust, 1985, No. 356, feB-1-85.
ber,1991, No. 432, €f1-1-92.
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